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! See e.g. Amnesty International, Syria: Torture by the Security Forces (1 October 1987),
https://www.amnesty.org/en/documents/mde24/009/1987/en/.

2 Amnesty International, Syria: Human Slaughterhouse: Mass Hangings and Extermination at Saydnaya Prison,
Syria, p. 12 (7 February 2017), https://www.amnesty.org/en/documents/mde24/5415/2017/en/.

3 LAW’s work throughout the world is overseen by Executive Director Antonia Mulvey, a British lawyer with
20 years’ experience in international, human rights, refugee, and criminal law. She is a former United Nations
investigator, sexual and gender-based violence expert for the United Kingdom Foreign and Commonwealth
Office Preventing Sexual Violence Initiative, United Nations Women, and the Justice Rapid Response Unit, and
former Visiting Fellow at Columbia University and London School of Economics. The investigation was
overseen by Nick Leddy, LAW’s Head of Litigation. Nick is an international criminal lawyer from the United
States with extensive experience in the investigation and prosecution of corruption, sexual and gender-based
violence, war crimes, crimes against humanity, and human rights violations. Before joining LAW, he worked
for over five years as a Trial Lawyer at the International Criminal Court’s Office of the Prosecutor where he
worked on several investigations and trials, including the situations in the Central African Republic,
Myanmar/Bangladesh, and Ukraine. Previously, he was a prosecutor at the Manhattan District Attorney's Office
for over seven years. He is a member of the International Criminal Court List of Counsel and can therefore
represent survivors in situations before the Court.

4International Organisation for Migration, SOGIESC: Full glossary of terms (November 2020),
https://www.iom.int/sites/g/files/tmzbdl486/files/documents/IOM-SOGIESC-Glossary-of-Terms.pdf.

5 International Federation for Human Rights, Sexual and gender-based violence: A glossary from A to Z (25
November 2022), https://www.fidh.org/IMG/pdf/atoz_en_book_screen.pdf.

¢ International Criminal Court Office of the Prosecutor, Office of the Prosecutor Policy on Gender-Based Crimes,
para 31 (December 2023), https://www.icc-cpi.int/sites/default/files/2023-12/2023-policy-gender-en-web.pdf.
7 Legal Action Worldwide, ‘The Light Has Disappeared’: Enforced Disappearances in Syria and Their Impact
on Children and Young People (25 June 2021), https://www.legalactionworldwide.org/wp-
content/uploads/Syria-Policy-Brief-25.06.21.pdf.

8 Human Rights Watch, “They Treated Us in Monstrous Ways” Sexual Violence Against Men, Boys, and
Transgender Women in the Syrian Conflict (July 2020), p. 33; United Nations Human Rights Council, Report of
the independent international commission of inquiry on the Syrian Arab Republic, UN. Doc A/HRC/25/65 (12
February 2014), paras. 67, 69.
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10044,
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14 Legal Action Worldwide, An Untapped Justice Opportunity for Syria: A State Party Refferal to the
International Criminal Court  (November  2023), https://www.legalactionworldwide.org/wp-
content/uploads/Policy-Brief-10-Syria.pdf.
15 Marco Sassoli et al., How Does Law Protect in War? Cases, Documents and Teaching Materials on
Contemporary Practice in International Humanitarian Law, First Volume (3™ ed.), (ICRC, 2011), Chapter 14,
p. 10.
16 Until 2004, this approach was more or less endorsed in the jurisprudence of the International Court of Justice.
In its advisory opinion regarding the use of nuclear weapons, the Court declined to consider loss of life in armed
conflict from the perspective of human rights law. In a situation of armed conflict, “The test of what constitutes
an arbitrary deprivation of life ... then must be determined by the applicable lex specialis, namely, the law
applicable in armed conflict.” International Court of Justice, Legality of the Threat or Use of Nuclear Weapons,
Advisory Opinion, 1.C.J. Report 1996, p. 226, para. 240.
171n the words of the Court, “As regards the relationship between international humanitarian law and human rights
law, there are thus three possible situations: some rights may be exclusively matters of international humanitarian
law; others may be exclusively matters of human rights law; yet others may be matters of both these branches of
international law.” International Court of Justice, Legal Consequences of the Construction of a Wall in the Occupied

Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004, p. 136, para 106.

18“Where human rights obligations fail to be applied in a situation of armed conflict, due effect should be given to
interpreting the relevant obligations in light of, and consistently with, the equally applicable rules of international
humanitarian law.” Laura Pineschi (ed), General Principles of Law: The Role of the Judiciary (Springer, 2015), p.
274.

Universal Declaration of Human Rights (1948), Art. 9.

20United Nations Human Rights Committee, General Comment No. 35: Article 9 (Liberty and security of person),
UN Doc. CCPR/C/GC/35 (16 December 2014), para. 13.

21 Ibid.

2International Covenant on Civil and Political Rights (1966), Art. 9(1).

2 |bid., Art. 9(3).

24Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law, First Volume
(Cambridge Univ, Press, 2009), pp. 344-352.

2bid.

26]bid., p. 352. In these circumstances, captured enemy combatants should benefit from the same treatment that
prisoners of war receive in international armed conflict, while detained civilians should benefit from the
protections in the Fourth Geneva Convention.

27 Rome Statute of the International Criminal Court (1998), Art. 8(2)(a)(vi).

Bbid., Art. 7(1)(e).

% Human Rights Watch, The Use of Incommunicado Detention: International Law and Standards,
https://www.hrw.org/reports/2005/spain0105/6.htm (last visited 22 February 2024).

30United Nations Commission on Human Rights, Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, UN Doc. E/CN.4/RES/2003/32 (23 April 2003).

81 United Nations Human Rights Commission, Civil and Political Rights, Including the Questions of Torture and
Detention, UN Doc. E/CN.4/2003/68 (17 December 2002), para. 26(g).

32lncommunicado detention also gives rise to violations of the internationally guaranteed right to counsel, under

Article 14 of the International Covenant on Civil and Political Rights. The United Nations Human Rights Committee
has interpreted Article 14(3)(b) as requiring states to ensure “that Counsel should be able to meet their clients in
private and to communicate with the accused in conditions that fully respect the confidentiality of their
communications. Furthermore, lawyers should be able to advise and to represent persons charged with a criminal
offence in accordance with generally recognised professional ethics without restrictions, influence, pressure or
undue interference from any quarter.” The right to legal assistance is a right which is inherent in the right to liberty
and security of person and the right to a fair and public hearing by a competent, independent, and impartial
tribunal established by law, in accordance with Articles 3, 9, 10 and 11 (1) of the Universal Declaration of Human
Rights and Principles 15, 17, and 18 of the Body of Principles. United Nations Commission on Human Rights,
Question of the Human Rights of All Persons Subjected to Any Form of Detention or Imprisonment, In particular:
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Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, UN Doc. E/CN.4/1995/34 (12 January
1995), para. 926(d)

3Amnesty International, Spain: Out of the shadows - Time to end incommunicado detention, p. 16 (June 2009),
https://www.amnesty.org/en/documents/eur41/001/2009/en/#:~:text=Spain%3A%200ut%200f%20the%20shado
ws%20%E2%80%93%20Time%20t0%20end%20incommunicado%20detention,under%20international%20hum
an%20rights%20law.

%4United Nations Human Rights Committee, Concluding Observations of the Human Rights Committee:
Democratic People’s Republic of Korea, UN Doc. CCPR/CO/72/PRK (27 August 2001), para. 18.

35 United Nations Human Rights Committee, Concluding Observations of the Human Rights Committee: India,
UN Doc. CCPR/C/79/Add.81 (4 August 1997), para. 23.

%Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law, First Volume
(Cambridge Univ, Press, 2009), pp. 439-442.

$7bid., pp. 445-447.

Bbid., pp. 421-427.

39protocol (Il) Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims

of Non-International Armed Conflicts (1977), Art. 5(2)(a).

40yves Sandoz et al., Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12
August 1949, (ICRC, 1987), para. 4580.

#protocol (I1) Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims
of Non-International Armed Conflicts (1977), Arts. 5, 7.

“2In its study of customary international humanitarian law, the International Committee of the Red Cross frequently
cites human rights instruments such as the Standard Minimum Rules for the Treatment of Prisoners as authority
for customary rules. See e.g. Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International
Humanitarian Law, First Volume (Cambridge Univ. Press, 2009), pp. 306-308, 428-431, 433-435.

43Universal Declaration of Human Rights (1948).

%These standards are not legally binding but expand upon the requirements of Article 10(1) International Covenant
on Civil and Political Rights regarding humane conditions of detention. Nigel Rodley, The Treatment of Prisoners
Under International Law, First Edition (Oxford Univ. Press, 1987), p. 222. The Mandela Rules also synthesize
developments under international laws such as the International Covenant on Civil and Political Rights, Convention
on the Elimination of all Forms of Discrimination Against Women, Convention on the Rights of a Child, Convention
Against Torture, as well as Common Article 3 of the Geneva Conventions. Kasey McCall-Smith, Introductory Note
to the United Nations Standard Minimum Rules for the Treatment of Prisoners (Nelson Mandela Rules),
International Legal Materials Vol. 55, No. 6 (2016), pp. 1180-1205.

45 United Nations General Assembly, United Nations Standard Minimum Rules for the Treatment of Prisoners (the
Nelson Mandela Rules), UN Res. A/RES/70/175 (8 January 2016), Annex, Rule 1, 22, 24.
4 |bid., Rule 50. In addition, searches must not be used to harass, intimidate, or unnecessarily intrude upon a

detainee’s privacy, and for accountability purposes records on searches must be kept. Ibid., Rule 51.
47 1bid., Rule 52.
8 |bid., Rule 11.

4 United Nations General Assembly, United Nations Rules for the Treatment of Women Prisoners and Non-custodial
Measures for Women Offenders (the Bangkok Rules), UN Doc. A/RES/65/229 (16 March 2011), Rule 10.

50 |bid., Rule 7.

51 United Nations Voluntary Fund for Victims of Torture, Interpretation of Torture in the Light of the Practice and
Jurisprudence of International Bodies, p. 9 (2009),
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https://www.ohchr.org/sites/default/files/Documents/Issues/Torture/UNVFVT/Interpretation_torture_ 2011 _EN.p
df.

52 See e.g. Sara Ferro Ribeiro and Danaé van der Straten Ponthoz, International Protocol on the Documentation
and Investigation of Sexual Violence in Conflict, Second Edition (2017), p. 269.

58 Jemma Arman et al., Convention (I11) relative to the Treatment of Prisoners of War. Geneva 12 August 1949,
Commentary of 2020 (ICRC, 2020), para. 1664.

5 See e.g. United Nations Voluntary Fund for Victims of Torture, Interpretation of Torture in the Light of the
Practice and Jurisprudence of International Bodies, p. 13 (2009),
https://www.ohchr.org/sites/default/files/Documents/Issues/Torture/UNVFVT/Interpretation_torture_ 2011 _EN.p
df.

%5 United Nations Committee Against Torture, Conclusions and recommendations of the Committee Against
Torture: Guyana, UN Doc. CAT/C/GUY/CO/1 (7 December 2006), para. 19; United Nations Committee Against
Torture, Conclusions and recommendations of the Committee Against Torture: Togo, UN Doc. CAT/C/TGO/CO/1
(28 July 2006), para. 20; United Nations Committee Against Torture, Conclusions and recommendations of the
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